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P+P Pollath + Partners is an internationally operating
law firm, whose more than 130 lawyers and tax advisers in
Berlin, Frankfurt and Munich provide high-end legal and
tax advice. The firm regularly advises on corporate/ M&A,
private equity and real estate transactions of all sizes. P+P
Pollath + Partners has achieved a leading market position
in the structuring of private equity and real estate funds and
tax advice and enjoys an excellent reputation in corporate
advisory matters as well as in asset and succession planning
for family businesses and high net worth individuals. P+P-
partners serve as members of supervisory and advisory
boards of well-known companies. They are regularly listed
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1. Trends

1.1 M&A Market

Despite the uncertainty regarding the Brexit negotiations
and the discussions surrounding the presidential elections
in the USA, the M&A market in Germany remained at a
consistently high level in 2016. The deal volume increased
from USD116.156 million in 2015 to USD199.982 million
in 2016, and the number of M&A deals increased by 5.9%.
The low interest rate policy as well as the high cash hold-
ings of German corporations were the key drivers for M&A
transactions in 2016.

in domestic and international rankings as the leading ex-
perts in their respective areas of expertise. P+P also advises
on corporate law, and group company law, capital market
rules, corporate litigation, reorganisations and compliance.
The firm advises publicly listed and private companies on
preparing and conducting their general and shareholder
meetings on all matters, eg mergers, spin-offs and hive-
downs, conversions of legal form, eg into a European stock
corporation (SE), and on all corporate advisory matters
related to management and supervising bodies (corporate
governance). A further core area is advice on public takeo-
vers with subsequent corporate Integration (taking private).

Wolfgang Grobecker is a partner and
head of corporate. He specialises in
corporate transactions (public and private)
and reorganisations, litigation and
arbitration, corporate compliance, mergers
& acquisitions/private equity. He regularly
contributes to industry publications and lectures on his
areas of expertise.

Daniel Wiedmann is counsel at the firm
and specialises in regulatory M&A,
German and EU competition law, and
merger control. He writes regularly for
industry publications and lectures at
various professional training institutes.

1.2 Key Trends

Influencing Factors

China’s investment activities increased in particular, from a
transaction volume of under USD1 billion in 2015 to over
USD10 billion in the first half of 2016 alone, which is more
than all previous years combined. This made Germany the
number-one country for Chinese investments in Europe.
While Chinese investors have previously focused on German
technology companies (and still do), the area of investment
has widened to include everything from pharma and biotech
companies to clinics and care homes.

However, Chinese investments declined to a certain degree
in the fourth quarter of 2016, which may partially be ex-
plained by a change of the political climate for such invest-
ments. In particular, there has been an increased level in the
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frequency of the review of such transactions under German
foreign investment regulations, which were tightened in July
2017 (please see also below).

Transactions with Private Equity Involvement

2016 was the best year for transactions with private equity
involvement in Germany since the pre-crisis year 2007, with
a total purchase value of USD20.8 billion and a total sales
value of USD19.7 billion. For the first time since 2012, the
investment sum was higher than the revenues generated by
the sale of interests. The mid-market became a very impor-
tant field for private equity investors.

1.3 Key Industries

Industrials & Chemicals is still the most active sector in Ger-
many, with 32% of the M&A transaction volume, followed
by the Business Services and Consumer sectors, with 12%
each.

2. Overview of Regulatory Field

2.1 Acquiring a Company

Private M&A - Acquisitions of Non-Listed Companies
Typically, acquisitions of private companies are organised
in an auction process co-ordinated by investment banks
or M&A advisers, which advertise the target company by
sending out teasers to potential buyers. After concluding a
non-disclosure agreement, interested parties gain access to
an information memorandum containing basic financial and
legal information about the target company, and are then
asked to submit non-binding offers outlining their ideas re-
garding the purchase price and transaction structure. The
bidders submitting the best indicative offers are granted ac-
cess to a data room to perform due diligence on the target.
The due diligence process is followed by binding offers; the
seller then enters into negotiations with those bidders who
have submitted the most attractive offers. The core element
of every private transaction is the sale and purchase agree-
ment. Important topics are, in particular, the determination
and structuring of the purchase price, which typically fol-
lows a “locked-box model” or a closing accounts concept,
representations and warranties, and the scope of potential
damages. In Germany, there is a legal separation between
the conclusion of the sale and purchase agreement (the Sign-
ing) and the transfer in rem of shares (the Closing). In most
transactions, the transfer in rem of the shares is subject to the
payment of the purchase price and other conditions prec-
edent, eg, merger control clearances.

Public M&A - Acquisitions of Listed Companies

The most practical way to obtain control over a publicly
listed company in Germany is by acquisition of shares via a
public tender or takeover offer. A takeover offer (Ubernah-
meangebot) is mandatory if a party seeks to obtain control

Daniel Wiedmann

of a public company; ie, to acquire at least 30% of its voting
rights (as defined by the German Takeover Act (Wertpapiere-
rwerbs- und Ubernahmegesetz)). This requirement should be
considered if an investor seeks to acquire a substantial par-
ticipation in a publicly listed target.

Cross-Border Mergers

Cross-border statutory mergers of companies are possible
under the German Transformation Act (Umwandlungsge-
setz). However, cross-border statutory mergers of companies
involving minority shareholders are of minor practical im-
portance, as the purchase of shares against cash payment is
less complicated. In addition, the merger appears to have no
specific advantage, as the acquiring company has to offer an
exit option to dissenting shareholders via a cash compensa-
tion to be based on the intrinsic value of the target company.
This regularly proves to be a prohibiting factor.

2.2 Primary Regulators

Regulators for Public M&A - Acquisition of Listed Com-
panies

Takeover Act (Wertpapiererwerbs- und Ubernahmege-
setz)

Public takeovers of listed companies are regulated by the
Takeover Act and the Takeover Act Offer Ordinance (WpUG
Angebotsverordnung), and other statutory ordinances. Other
legislation not specific to public takeovers also applies, in
particular the rules of the German Stock Corporation Act
(Aktiengesetz), the Market Abuse Regulation and the Trans-
formation Act (Umwandlungsgesetz). Compliance with the
Takeover Act is overseen by the Federal Financial Super-
visory Authority (Bundesanstalt fiir Finanzdienstleistung-
saufsicht - BaFin), whose powers include (i) preventing the
bidder from making a proposed offer that does not comply
with statutory requirements and from making any subse-
quent offers for one year, and (ii) imposing fines of up to
EURI1 million.

The Takeover Act concerns any public offer (Gffentliches An-
gebot) to acquire shares of publicly listed stock corporations,
SEs and partnerships limited by shares that have their reg-
istered seat either in Germany and whose shares are traded
on the German regulated market (the Takeover Act does not
apply to stock corporations listed only in the open market
segment), or — under certain further conditions — in another
European Economic Area (EEA) member state.

There are three classes of public offers:

« a take-over offer (Ubernahmeangebot), aimed at obtaining
control of the target. “Control” means the power to exert
at least 30% of the target’s voting rights, individually or on
a joint basis acting in concert with others;
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« a mandatory offer (Pflichtangebot), which must be made if
and when control has been obtained by other means than a
take-over offer, and where no exemption applies; and

« an acquisition offer (sonstiges Erwerbsangebot) not aimed
at acquiring control, by buying less than 30% of the target’s
voting rights (together with any other target shares attrib-
uted to the bidder), buying additional shares if control has
already been obtained, or buying non-voting preference
shares only.

Stock Corporation Act (Aktiengesetz)

The Stock Corporation Act (and its extensive case law) is the
main source of legislation for listed targets and their offic-
ers and shareholders. Its provisions are partially superseded
or reiterated by the Takeover Act. Importantly, a German
stock corporation’s management board must always act in
the company’s best interests (Unternehmensinteresse), which
are not necessarily identical to the shareholders’ best inter-
ests. In general, the company’s best interest comprises the
interests of the shareholders, the employees and, arguably,
the creditors of the target company. This focus of the target
management’s fiduciary duties on the company’s best interest
may give rise to numerous issues during a take-over. In addi-
tion, the Stock Corporation Act and the Takeover Act govern
various defence measures of the target's management against
hostile takeovers, and both also contain rules on squeeze-
outs (see 6.10 Squeeze-out Mechanisms).

Securities Trading Act (Wertpapierhandelsgesetz)

This act concerns, among other things, the mandatory noti-
fication of voting rights and other instruments (see 4.2 Ma-
terial Shareholding Disclosure Threshold and 4.5 Filing/
Reporting Obligations).

Market Abuse Regulation

Regulation 596/2014/EU (Market Abuse Regulation) and ac-
companying EU directives regulate insider trading (which is
a criminal offence in Germany), ad hoc disclosure require-
ments by the target and directors’” dealings. Due to the pro-
hibition of insider trading, the target’s management cannot
share any inside information that makes due diligence into
a publicly listed target somewhat difficult. The target may
also be obliged to publish an ad hoc announcement regard-
ing the take-over.

Stock Exchange Act (Borsengesetz) and Stock Exchange
Ordinances (Borsenordnungen)

Among other subject matters, the Stock Exchange Act con-
tains rules on a regular delisting, including the requirement
of a mandatory offer in the case of a delisting from a regu-
lated market. Furthermore, following a public-to-private
transaction, the investor may seek to re-offer the shares pub-
licly as an exit route, which would then also be governed by
various statutory provisions, including the Stock Exchange

Act and the Securities Prospectus Act, as well as the Stock
Exchange Ordinances.

Regulating Rules for Both Private and Public M&A
Transformation Act (Umwandlungsgesetz)

The Transformation Act allows statutory mergers by trans-
ferring one entity’s assets to another pre-existing entity, or
by transferring two existing entities’ assets to a new entity. It
also provides a legal framework for de-mergers (Spaltungen)
and changes of legal form (Formwechsel), such as a corpora-
tion transforming into a partnership. Statutory mergers un-
der the Transformation Act combine the selective approach
of an asset deal with the universal succession of a share deal.
Universal succession under the Transformation Act takes
effect by way of the registration of the statutory merger
with the commercial register by the competent local court.
Registration with the commercial register may, however, be
blocked by voidance claims initiated by activist sharehold-
ers, which in turn may be overcome via a fast-track release
proceeding (Freigabeverfahren). The Act also contains provi-
sions on a merger-specific squeeze-out (see 6.10 Squeeze-
out Mechanisms). In addition, the instruments contained in
the Transformation Act may be used to take a target private
(“cold de-listing”), such as by merging a listed target into
a non-listed entity.Insolvency Act (Insolvenzordnung) and
Voidance Act (Anfechtungsgesetz)

Any bidder intending to make an offer for a target or to a
seller of a target which is insolvent (or close to insolven-
cy) should consider the Insolvency Act and the Voidance
Act. The Insolvency Act allows the restructuring of a target
through proceedings similar to those under the US Chapter
11 rules. Under the Voidance Act, the transfer of assets to the
detriment of the target’s creditors may be voidable.

Commercial Code (Handelsgesetzbuch) and Civil Code
(Biirgerliches Gesetzbuch)

The Civil Code governs any legal relationships between pri-
vate individuals and entities. The Commercial Code adds
rules specific to business entities (corporations and partner-
ships) and the businesses of sole proprietors. The offer to
buy or exchange shares and the acceptance of such an offer,
among other things, are governed by the Civil Code.

Banking Act (Gesetz iiber das Kreditwesen) and Insur-
ance Supervision Act (Versicherungsaufsichtsgesetz)

With respect to regulated industries, including financial
institutions and insurance companies in particular, the ac-
quisitions of qualifying holdings have to be notified to and
approved by the respective regulatory authorities before be-
ing consummated. A direct or indirect holding in an under-
taking that represents 10% or more of the capital or of the
voting rights, or which makes it possible to exercise a sig-
nificant influence over the management of that undertaking,
can already be considered as a qualifying holding. Hence,
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for investments in companies that are active in regulated
industries, the supervisory law has to be considered.

2.3 Restrictions on Foreign Investments

Foreign investments in target companies active in certain
sectors may be subject to restrictions. The Foreign Trade Act
(Aussenwirtschaftsgesetz) and the relevant Ordinance (Aus-
senwirtschaftsverordnung) provide for two different review
mechanisms. The so-called sector-specific review mecha-
nism mainly concerns foreign investments in domestic
companies active in the military and defence sector (see 2.6
National Security Review). Under the so-called cross-sec-
toral review, the Federal Ministry of Economics and Energy
(Bundesministerium fiir Wirtschaft und Energie) — BMWi)
may review any direct or indirect acquisitions of at least 25%
of the voting rights in a German target by investors from
outside the EU or EFTA in order to determine whether such
acquisitions may endanger the public order or security in
Germany. The German government may ultimately prohibit
such acquisitions, or impose obligations, if this is necessary
to safeguard public order or security.

Pursuant to an amendment effective since July 2017, acquisi-
tions of German targets active in specific areas, such as criti-
cal infrastructure and the development of industry-specific
software for the operation of critical infrastructure, must be
notified to the BMWi. Critical infrastructure may, in par-
ticular, include the energy, water, information technology,
health, financial services and insurance sectors, as well as
transport and traffic.

Acquirers may apply to the BMWi for the issuance of a cer-
tificate of non-objection in order to obtain legal certainty
for an investment.

2.4 Antitrust Regulations

The merger control provisions of the German Act against
Restraints of Competition (Gesetz gegen Wettbewerbsbe-
schrinkungen) apply if transactions qualify as concentra-
tions, and the parties meet certain thresholds. If a transac-
tion is subject to German merger control, it must be notified
to the German Federal Cartel Office (Bundeskartellamt) and
must not be consummated before clearance has been ob-
tained. It is a particular feature of German merger control
that concentrations subject to review are not limited to con-
trol acquisitions. For instance, acquisitions of 25% or 50%
of the voting rights or capital interests also qualify as con-
centrations, as do acquisitions of a competitively significant
influence.

The notification thresholds are met if the combined aggregate
worldwide turnover of the involved parties exceeds EUR500
million, the German turnover of at least one involved party
exceeds EUR25 million and the German turnover of another
involved party exceeds EUR5 million. If the last threshold
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(ie, a German turnover exceeding EUR5 million) is not met
by the target or another party, a notification will still be re-
quired if the value of the consideration for the transaction
exceeds EUR400 million and the target has significant activi-
ties in Germany.

2.5 Labour Law Regulations

The target’s management board must, without undue delay,
inform the target’s work’ council or, if there is no works’
council, the target’s workforce directly of a takeover an-
nouncement, and must forward to them the public offer
document. However, there is no obligation to consult the
works council (or workforce) on the offer. The works’ council
can comment on the offer; its comments have to be attached
to and published with the target’s management board’s rea-
soned opinion.

According to the German Co-Determination Act (Mit-
bestimmungsgesetz), certain companies (stock corporations,
partnerships limited by shares, limited liability companies
and co-operatives) with more than 2,000 employees have to
establish a supervisory board in which half of the members
must be employee representatives (employees and union
representatives). The same applies to companies with more
than 500 employees, pursuant to the German One Third Par-
ticipation Act (Drittelbeteiligungsgesetz),but only one third
of the members are required to be employee representatives.

To increase the number of women in management posi-
tions (Gesetz fiir die gleichberechtigte Teilhabe von Frauen
und Mdnnern an Fiihrungspositionen), the German Federal
Government passed a law in May 2015, pursuant to which
listed companies subject to the Co-Determination Act have
to fill vacancies in their supervisory boards with (at least)
30% women. Companies that are either listed or co-deter-
mined are obliged to set up their own targets regarding the
proportion of female members in the supervisory board, the
executive board and the top management level, and to in-
form about it in their annual report.

2.6 National Security Review

As explained above (see 2.3 Restrictions on Foreign Invest-
ments), the sector-specific review mechanism concerns for-
eign investments in domestic companies that are active in
certain segments of the military and defence sector, as well as
providers of certain IT security products. A direct or indirect
acquisition of at least 25% of the voting rights in such a com-
pany by a foreigner must be notified to the BMWi. Different
from the cross-sectoral review, this notification obligation
also applies to investors from other EU or EFTA member
states. The German government may ultimately prohibit
such acquisitions, or impose obligations, if this is necessary
to safeguard essential German security interests.
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3. Recent Legal Developments

3.1 Significant Court Decision or Legal
Development

Two recent court cases have had some influence on the
takeover landscape in the area of public M&A. In the litiga-
tion regarding the takeover offer by Deutsche Bank for the
shares in Postbank AG, the Federal Supreme Court (Bun-
desgerichtshof - BGH) held that shareholders have a right to
demand adequate consideration from the bidder if the con-
sideration offered in a take-over offer is inadequate. Based on
this, the Regional Appeals Court of Frankfurt/Main speci-
fied the rules on when the pre-acquisition of convertibles is
to be taken into account when calculating adequate consid-
eration according to the fair price rules of the Takeover Act,
concerning the McKesson takeover of Celesio AG.

3.2 Significant Changes to Takeover Law

The German public M&A regulations have seen several ma-
jor changes in recent years, mostly due to new and changing
EU Regulations and Directives. The disclosure requirements
for holders of shares and other instruments have become
stricter, and the national rules on insider trading, the unlaw-
ful disclosure of insider information and market manipula-
tion have been replaced by the Market Abuse Regulation. A
mandatory offer to the outside or minority shareholders in
case of a delisting has been introduced by an amendment
to the Stock Exchange Act. The EU is currently reviewing
its EU Directive 2004/25/EC on Takeover Offers (Takeo-
ver Directive), but this review has not resulted in a reform.
In the first half of 2017, changes to several German capital
market laws were passed to align further the German legal
framework with EU Regulations and Directives. Coming
into effect in 2018, the changes mostly concern the Securi-
ties Trading Act, with little direct effect on take-overs, but
it should be noted that the fines to be imposed under the
Securities Trading Act as well as the Takeover Act will be
increased significantly.

4. Stakebuilding

4.1 Principal Stakebuilding Strategies

Concealed stakebuilding has lost a lot of its practical signifi-
cance as the extensive notification requirements (see 4.2 Ma-
terial Shareholding Disclosure Threshold) prevent a hid-
den stakebuilding. Further, stakebuilding prior to launching
an offer is only possible for up to 30% of the voting rights,
as a public offer then becomes mandatory. If the threshold
is reached by way of a voluntary take-over offer, a manda-
tory offer becomes necessary. Some bidders have used this
exception and launched a voluntary take-over offer for the
shares of the target at the lowest permissible price, thereby
acquiring only a few of the shares in the target but crossing
the control threshold of 30% of the voting rights. The bidder

is then free to acquire further shares in the target without
need for a mandatory offer. This type of tactic is sometimes
referred to as “creeping in” or “lowballing”.

4.2 Material Shareholding Disclosure Threshold
Disclosure Thresholds for Publicly Listed Companies

If the company is publicly listed on an organised market,
an investor must notify the target and the BaFin once it ob-
tains or surpasses 3%, 5%, 10%, 15%, 20%, 25%, 30%, 50%
and 75% of the target’s voting rights. Voting rights resulting
from shares and voting rights resulting from comparable
financial instruments that entitle their holders to acquire
shares carrying voting rights, such as options or swaps, or
that reference such shares and have a similar economic ef-
fect irrespective of whether physical delivery may be taken
or not, must be aggregated to determine whether or not a
notification requirement is triggered. In determining the
amount of acquired voting rights, voting rights of certain
associated parties must be aggregated; this includes voting
rights held by subsidiaries of the investor or by third parties
on account of the investor, as well as shares that are held
by third parties that co-ordinate their actions with regard
to the company with the investor in order to influence the
target’s strategic direction (“acting in concert”) permanently
and significantly.

The company must publish the investor’s notification im-
mediately.

If the investor fails to comply, fines of up to EUR2 million or
twice the amount of the economic advantage gained by the
non-compliance — whichever is higher - may be imposed
against individuals. Corporations and partnerships may be
fined up to EUR10 million, 5% of their revenue in the finan-
cial year previous to the BaFin ruling, or twice the amount
of the economic advantage gained by the non-compliance,
whichever one is higher. In addition, shareholders’ rights
(particularly voting rights) are suspended at least until these
disclosure requirements are satisfied. This can be of major
practical importance - eg, basic restructuring measures tak-
en by the shareholders’ meeting may not receive the legally
required majority.

Disclosure Thresholds for Private Companies and Com-
panies Listed in the Open Market Segment

After acquiring shares in a limited liability company
(GmbH), a new list of shareholders has to be registered with
the competent commercial register. Any new partner to a
partnership needs to be registered with the competent com-
mercial register. If more than 25% or the majority of shares
in a (not listed) German stock corporation are acquired, the
acquired company must be notified. The same applies in case
of a shortfall of these thresholds. In the case of a failure of
such requirements, the shareholder may not exercise the vot-
ing rights from its shares.
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Commencing on 1 October 2017, there will be new filing
requirements for the acquirers of shares pursuant to the
amendment of the Money Laundering Act. All legal enti-
ties governed by private law, registered partnerships, trusts
and similar legal forms will have to file certain data regard-
ing inter alia shareholdings with the Transparency Register.
Listed companies are exempt due to the equivalent filing re-
quirements pursuant to the Securities Trading Act (WpHG).
Exemptions also apply if the relevant data is available from
other (electronic) registers. The relevant beneficial owners of
a company owning more than 25% of the shares directly or
indirectly, or controlling more than 25% of the voting rights
or exercising control in a comparable way (eg, by voting trust
or pooling agreements) have to be registered. A violation of
the filing obligation is punishable by a fine.

4.3 Hurdles to Stakebuilding

A company cannot alleviate the mandatory reporting thresh-
olds described above (see 4.2 Material Shareholding Dis-
closure Threshold). Even though the target is, in principle,
free to introduce stricter disclosure thresholds in its articles
of association, this does not seem practical in light of the
already strict mandatory disclosure thresholds.

4.4 Dealings in Derivatives

Dealings in derivatives are allowed but need to be disclosed
if the thresholds are exceeded or fallen below, as described
above (see 4.5 Filing/Reporting Obligations).

4.5 Filing/Reporting Obligations

With respect to disclosure requirements, derivatives may be
subject to the disclosure requirements applicable to shares
if they fall within the criteria set out above (see 4.2 Mate-
rial Shareholding Disclosure Threshold). This is the case,
for example, when dealing in cash-settled equity deriva-
tives. Ultimately, each derivative requires careful case-by-
case analysis with respect to disclosure and competition law
requirements.

4.6 Transparency

Investors reaching 10% of the voting rights in a listed compa-
ny in the organised market have to inform the target compa-
ny of their intended objectives and their source of funding,
within 20 trading days. The investor must specify if it intends
to (i) pursue strategic goals or returns from investing, (ii) ac-
quire additional voting stock in the next 12 months, (iii) ex-
ert influence on the company’s management or supervisory
board, and (iv) substantially modify the capital structure of
the company. In addition, in a public offer, the offer docu-
ment has to set out the bidder’s intentions with regard to the
target (see 5.5 Definitive Agreements). In turn, the target
needs to disclose such information to the public.
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5. Negotiation Phase

5.1 Requirement to Disclose a Deal

In principle, the ad hoc publicity rules of the Market Abuse
Regulation require an immediate so-called ad hoc an-
nouncement when the target becomes aware of insider in-
formation (ienot publicly known information of a precise
nature) that would likely and significantly affect the share
price of the target were it made public. Any intermediate
step in a protracted process (like a transaction) may consti-
tute inside information, making several ad hoc announce-
ments necessary. As a result, an ad hoc announcement on
the M&A activities surrounding the target company could
become necessary at a very early stage of a transaction (if
considered to be insider information).

Because early disclosure may interfere with the offer, the
target’s management board may delay an ad hoc announce-
ment if the target exempts itself from the ad hoc require-
ment. This is permissible where (i) immediate disclosure is
likely to prejudice the legitimate interests of the target, (ii)
delay of disclosure is not likely to mislead the public, and
(iii) the target is able to ensure the confidentiality of that
information.

The ad hoc rules of the Market Abuse Regulation also pro-
vide for exemptions with respect to a so-called “market
sounding’, giving limited opportunities to disclose possible
inside information to possible investors in order to assess the
probability of a successful offer.

Lastly, under certain circumstances, the target may disclose
inside information to explore possible defensive measures
such as searching for another bidder - a so-called “white
knight”.

The management board of a target company is advised to
seek expert legal advice regarding the company’s duty of ad
hoc announcement and possible self-exemptions in order to
avoid fines imposed by BaFin.

With regard to private M&A transactions among non-listed
entities, there is no obligation for the participating compa-
nies to disclose a deal.

5.2 Market Practice on Timing

It is difficult to establish market practice on timing of the
disclosure of an offer due to different legal requirements.
However, the target and the bidder will attempt to structure
their actions in a manner that avoids early disclosure and
maintains confidentiality as long as legally possible, com-
monly making use of self-exemptions. It should be noted
that the bidder (not the target) is required to announce its
decision to make an offer (ie, once decided), without delay,
under the Takeover Act.
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5.3 Scope of Due Diligence

Due diligence in public takeovers — even in a friendly scenar-
io — is usually subject to legal and timing constraints. Even a
co-operative target is restricted in providing information to
the bidder. The management may only disclose information
if such disclosure is in the company’s best interests. It is fur-
ther limited by insider trading, data protection and antitrust
law. In practice, management is more willing to provide sen-
sitive information to a favoured bidder, and currently there
is no clear legal obligation for the management to provide
due diligence information equally to all bidders. Hence, the
scope of a due diligence exercise will depend heavily on the
circumstances of each transaction.

Furthermore, a bidder may try to obtain information from
shareholders. It can be in the shareholders’ interest to fill
any information gaps if the bidder is thus likely to raise the
offer price.

In a hostile scenario, the bidder needs to rely primarily on
publicly available sources, because the management is free
not to co-operate with the bidder, provided that this does not
violate its duty not to impede an offer or its fiduciary duty to
act in the best interest of the company.

In Germany, various third-party or public sources provide
essential due diligence information, including the following:

o Electronic business register: Information can be obtained
(in German) from the electronic business register at www.
unternehmensregister.de, including (i) information en-
tered into the relevant registers, such as the commercial
register (Handelsregister), (ii) information contained in
mandatory filings or announcements to the relevant au-
thorities, such as the BaFin, and (iii) information published
in the electronic Federal Gazette (Bundesanzeiger).

« Electronic commercial register : Information filed at the
relevant commercial register is available (in German) at
www.handelsregister.de, including financial statements and
core legal corporate information, including the name, seat
and business object of the company, the amount of its reg-
istered share capital, its representation, its incorporation
documents, changes to the articles, and a list of sharehold-
ers.

« Land register : Information on real property, including
legal ownership and encumbrances, can be obtained at the
local land register (Grundbuch). Information on public law
encumbrances which are not entered into the local land
register is available at the local register of public encum-
brances (Baulastenverzeichnis).

o IP register : Information on domestically registered IP
rights (patents, utility models, trade marks and design
models) can be retrieved online from the database of the
Patent and Trade Mark Office (Deutsches Patent- und
Markenamt) at www.dpinfo.dpma.de.
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« Annual financial statements : The annual report of any
German-listed company must contain information on de-
fence structures in the management report (Lagebericht).
The supervisory board has to comment on this information
in its report for the shareholders’ meeting. The reports are
available on the electronic business register (see above).

o Homepage of the company: The target company has to
publish certain information on its website, particularly if
it is publicly listed. Usually, relevant information is found
under “Investor Relations”

o Shareholders’ forum : Shareholders can exchange infor-
mation and, in particular, co-ordinate the exercise of their
voting rights in an online shareholders’ forum (to regis-
ter, see https://publikations-plattform.de/shareholder/sp/
account?page.navid=to_reg_shareholder_start&global
data.designmode=eb&global_data.menumode=no_
menu).

5.4 Standstills or Exclusivity

Standstills are inherently not used in the field of private
M&A. Depending on the circumstances of the relevant
transaction, it may be advisable from the buyer’s side to con-
clude an exclusivity agreement with the seller(s) to obtain
assurance that there are no further negotiations with other
interested buyers.

In public M&A, a target may try to negotiate “standstill”
provisions that prohibit the bidder from acquiring shares at
the stock exchange or in block trades without its consent,
often in the context of a non-disclosure agreement. These
provisions will usually lapse after a specified time. In prin-
ciple, such agreements are permitted under German law, but
they may be called into question if the standstill period is
too extensive or a consideration is given for the agreement.
To secure its side of the transaction, the bidder may seek
exclusivity from the target. As the management of a listed
company is obliged to act in the best interest of the target,
it is not easy for it to follow this common request, but if it
is advantageous the target may at least enter into exclusivity
agreements with a limited term.

5.5 Definitive Agreements

The Takeover Act requires the preparation of two main
documents that include all relevant terms and conditions in
public transactions:

o Offer Document: The public offer document is intended
to be the one exhaustive statement containing all informa-
tion needed by the target’s shareholders for the evaluation
of the offer. The required content of the offer is specified
in the Takeover Act Offer Ordinance. In addition to the
essential details of the offer (such as consideration, condi-
tions and offer period), the offer document must contain
information on (i) the possible effects of a successful offer
on, in particular, the financial position of the bidder and
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the target, (ii) the bidder’s intentions with regard to the
target and its own business after the takeover, (iii) bonus
packages that have been granted or promised to the target’s
management and supervisory board members, (iv) if a cash
offer is made, a statement by a financial services provider
confirming that the bidder has taken measures to ensure
that financing will be available if and when the offer is ac-
cepted (see 6.3 Consideration), and (v) the applicable law
and competent courts for any dispute between the bidder
and the target’s shareholders.

The bidder is responsible for the offer document, and liable
for its correctness and completeness. Any shareholder of the
target accepting the offer may claim damages resulting from
errors or omissions in the offer document, unless the bid-
der can prove that it was unaware of such error or omission
and was not grossly negligent in not knowing. Claims are
time-barred after one year from the moment the shareholder
ought to have had knowledge of the error or omission, and
in any event after three years from the publication of the
offer document.

o Target’s reasoned opinion: In response to the offer docu-
ment, the target’s management board and supervisory
board must each publish statements evaluating the offer.
As a minimum, these statements must comment (giving
reasons for each statement) on (i) the type and amount
of consideration, (ii) the potential consequences of a suc-
cessful offer for the company and its employees, (iii) the
bidder’s objectives, and (iv) whether board members who
are also shareholders of the target intend to accept or reject
the offer.

The role of the target’s management is often difficult. While
they normally only owe a duty of care with respect to the
target’s corporate interests (see 8.1 Principal Directors’
Duties), this arguably changes when making the reasoned
statement, as the management could be said to become a
custodian of its shareholders’ financial interest. The response
should therefore provide all additional information regard-
ing the target that the shareholders need to evaluate the offer
and decide whether or not to sell (basically removing any
information gap between the target’s management and the
target’s shareholders). While some years ago response state-
ments tended to be short and superficial, at least in large
take-over offers, elaborate statements that rival the offer doc-
ument in length have become market practice. The target’s
management will also often seek an independent fairness
opinion and publish its results in order to be in a position
to comment adequately on the fairness of the offer price.
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6. Structuring

6.1 Length of Process for Acquisition/Sale

With respect to public M&A, once the intention of the bidder
to make an offer has been announced, the process normally
takes about 12 weeks (maximum 22 weeks). The duration of
possible stakebuilding measures or a due diligence review
before the announcement of an offer under the Takeover Act
varies widely, depending on the individual circumstances,
such as company size, business complexity, prior knowledge
of and relationship with the target and secrecy rules. Finally,
German and European antitrust and other clearance periods
may further prolong the process (see 2.4 Antitrust Regula-
tions).

In private M&A, the duration of a transaction (including the
planning phase and post-closing measures) varies from a few
weeks up to several months, also depending on individual
circumstances like company size, transactional structure,
time pressure on the buyer’s or seller’s side, and if antitrust
(or other) clearance is necessary.

6.2 Mandatory Offer Threshold

Any person directly or indirectly acquiring 30% or more of
a listed (on an organised market) stock corporation’s vot-
ing rights must make a mandatory offer to the remaining
shareholders of the target to acquire their shares (see 4.1
Principal Stakebuilding Strategies).

BaFin may grant exemptions from the mandatory public
offer requirement under certain circumstances, examples
of which are given in the Offer Ordinance. For instance,
exemptions may apply in connection with a financial reha-
bilitation of the target company, or where voting rights are
acquired following a change in the target’s legal form.

6.3 Consideration

In principle, the consideration for a public take-over offer
may be in cash, shares or a mix of both. All shareholders of
the target must receive the same consideration for each share
belonging to the same class. Shareholders of different classes
of shares may be treated differently. In practice, public take-
overs by German bidders are almost exclusively made for
cash consideration; foreign bidders are more likely to opt for
shares or a mix of a cash and share consideration.

Shares that are part of the consideration must have voting
rights if the target’s shares are voting shares, and must be
admitted to trading on an organised market in the EEA.
The bidder must offer a cash consideration (at least as an
alternative to a share offer) to all shareholders of the target
if it acquires 5% or more of the target’s shares for a cash
consideration over a period beginning six months before the
take-over announcement.
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When making a public take-over offer or mandatory take-
over offer, the consideration offered by the bidder is subject
to the minimum pricing rules of the Takeover Act and the
Offer Ordinance. The offer price must be at least equal to
both (i) the value of the highest consideration paid or agreed
to by the bidder, a person acting in concert with the bidder
or any of their subsidiary undertakings for the acquisition
of shares in the target within the six months period prior to
the take-over announcement, and (ii) the weighted average
price of such shares on the stock exchange during the last
three months before the take-over announcement.

An exception to these pricing rules applies if stock exchange
prices for the target’s shares were fixed on less than one third
of all trading days during the three months before the take-
over announcement, and if the stock exchange prices fixed
on a number of successive occasions differed from one an-
other by more than 5%. In these cases, the consideration
must correspond to the intrinsic value of the business.

If the bidder acquires shares or options in shares in the tar-
get for a higher price than the offer price either during the
course of the public offer or within one year from the end of
the offer period, all shareholders who tendered their shares
can claim the difference.

6.4 Common Conditions for a Takeover Offer

In contrast to mandatory take-over offers, voluntary take-
over offers can be made subject to any conditions that are
beyond the bidder’s control. Typical conditions that are re-
quired include merger clearance and a certain level of ac-
ceptance for the offer (minimum acceptance conditions).
However, the offer cannot be made conditional on the fol-
lowing:

« obtaining sufficient financing for the transaction (except
for approval by the bidders’ shareholders to create shares to
be exchanged as part of the offered consideration; restric-
tions apply to this);

« achieving a maximum acquisition quota (any takeover of-
fer must be for all shares of the target); and

« potestative conditions.

Material adverse change conditions and conditions referring
to satisfactory due diligence are difficult areas, and care must
be taken to link such conditions to objective criteria. Manda-
tory take-over offers may not be subject to conditions other
than those required by law, eg, merger control.

6.5 Minimum Acceptance Conditions

Due to the corporate majority requirements for fundamental
decisions in the target, bidders generally require acceptance
levels of 75% or 50% (+ 1 share/vote), depending on the
level of comfort or security desired. The general rule is that
corporate resolutions are taken with a simple majority (rep-
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resenting 50% of the votes cast at a shareholders’ meeting +
1 share/vote). However, resolutions on capital measures — at
least in the exclusion of subscription rights — and amend-
ments to the key elements of the target’s statutes in general
require a qualified majority (votes representing 75% of the
nominal capital or votes cast). If the bidder manages to ac-
quire 90% of the shares in the target, he or she can initiate
a merger-specific squeeze-out. 95% of the shares entitle the
bidder to a takeover-specific squeeze-out or a general cor-
porate squeeze-out (see 6.10 Squeeze-out Mechanisms).

6.6 Requirement to Obtain Financing

Under the Takeover Act, a business combination in a pub-
lic takeover cannot be conditional on the bidder obtaining
financing. Before publishing the offer document, the bidder
must ensure that sufficient means (cash or paper) are avail-
able when due. When a cash offer is made, an independent
financial services institution — such as an investment bank
- must confirm in writing that the bidder has sufficient avail-
able funds. The bank may be held liable if the bidder is then
unable to pay for the shares obtained under the offer.

6.7 Types of Deal Security Measures

In general, the bidder may agree on anything with a seller,
but faces restrictions regarding agreements with the target
because the management board may only agree on terms
that are in the best interest of the target, and must further
obey insider trading rules, ad hoc requirements and the pro-
hibition on taking actions that may jeopardise an offer.

However, break-up fees agreed between the bidder and the
target are increasingly frequent, especially when non-Ger-
man companies are involved. The target’s ability to pay a
break-up fee is restricted by statutory law, and it must be
in the target’s best interest to agree to a break-up fee. The
benefits to the target of a completed take-over and the risk
that an offer will not be made without a break-up fee must
be weighed against the restrictions and financial burden im-
posed. If the break-up fee is in the targets best interest, it
must obey financial assistance rules. The events triggering
the break-up fee depend on the agreed terms, but generally
this is the case either if the management board does not
recommend the offer in order to pursue a competing bid-
der’s offer, or if the target does not undertake certain actions
required by the agreement. It is in the target’s best interest
to agree on a payment amount that is proportionate to the
benefits expected from the takeover and that does not jeop-
ardise its financial soundness. Generally, a fee not exceeding
1% (or 2% in special circumstances)of the transaction value
is considered proportionate. However, it is important to note
that break-up fee arrangements have not been the subject of
court decisions, and their enforceability therefore remains
uncertain.



LAW AND PRACTICE GERMANY

Contributed by P+P Pollath + Partners Authors: Matthias Bruse, Tobias Jager, Wolfgang Grobecker,

Other deal protection measures must adhere to the limits
set out at the beginning, and especially must be in the best
interest of the target. This also applies to so-called Business
Combination Agreements, which feature various measures
depending on the circumstances of the transaction and
therefore need to be drafted with great care. This is especially
true as a highly controversial court ruling called the validity
of such an agreement into question because the court found
it to infringe on the division of powers between the manage-
ment and the shareholders.

6.8 Additional Governance Rights

With respect to public companies, there are very limited
means to obtain additional governance rights in excess of
the voting rights attached to the shareholding. The bidder
may seek to obtain a seat in the supervisory board, and
furthermore may enter into pooling agreements with other
shareholders. However, the latter enables the shareholder to
increase its say in the election of members of the supervisory
board but not its influence on the management board. The
management board is controlled by the supervisory board
exclusively, and does not have to answer to the shareholders’
meeting or individual shareholders as long as it acts in the
target’s best interest.

6.9 Voting by Proxy
Shareholders may appoint attorneys in fact and vote by

proxy.

6.10 Squeeze-out Mechanisms

The bidder can compulsorily buy the shares of the remain-
ing minority shareholders under the following separate legal
procedures:

« Takeover-related squeeze-out: this procedure allows a bid-
der holding at least 95% of the target’s voting share capital
following the take-over offer to purchase the remaining
voting shares within three months of the end of the of-
fer period, by filing an application to the Regional Court
in Frankfurt. The bidder may also compulsorily purchase
any remaining non-voting shares if he or she holds at least
95% of the registered share capital of the target. Even if the
original offer by the bidder was for consideration in shares,
the minority shareholders can opt for an equivalent cash
payment instead. If the public take-over offer was accepted
by 90% or more of the registered share capital subject to the
offer, the offer price of the take-over is deemed to also be
an appropriate compensation in the squeeze-out. However,
it is not entirely clear whether this presumption is rebutta-
ble. The squeeze-out becomes effective once the court deci-
sion becomes final (rechtskriftig). If the acceptance quota is
lower, the squeeze-out consideration is not specified by law
and is currently uncertain due to lack of case law. In this
case, resulting extensive legal proceedings regarding the
adequacy of the compensation make the takeover-related
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squeeze-out ineflicient, and are the reason why it has not
yet gained significant practical relevance.

Corresponding to the introduction of the takeover-related
squeeze-out, the remaining minority shareholders can ten-
der their shares on the terms of the public offer within three
months of the end of the offer period.

 General corporate squeeze-out: the bidder can use this
procedure at any time if it holds at least 95% of the target’s
registered share capital (including non-voting preference
shares). However, a corporate squeeze-out requires regis-
tration into the commercial register of the target, based
on a shareholders’ resolution which the minority share-
holders may challenge, thereby blocking registration of the
squeeze-out, and a fair market valuation of the company
(which is subject to judicial review) in a separate appraisal
proceeding following registration of the squeeze-out. There
is a fast-track process (Freigabeverfahren) to overcome the
blocking effect of court challenges of the squeeze-out,
which typically lasts three to six months. Because any dis-
putes over the adequacy of the compensation do not affect
the effectiveness of the squeeze-out once it is registered, the
general corporate squeeze-out is the preferred squeeze-out
mechanism.

Merger-specific squeeze-out: under the Third Amendment
Act to the German Transformation Act (Drittes Gesetz zur
Anderung des Umwandlungsgesetzes), the required percent-
age of shareholding for effecting a squeeze-out was lowered
from 95% to 90% of the stated share capital, provided that
the squeeze-out is carried out in the context of an upstream
merger with another stock corporation, partnership lim-
ited by shares or SE; that is, if the resolution by the major-
ity shareholder on the squeeze-out is adopted within three
months of the conclusion of the merger agreement (which
has to contain the prospect of a future merger-specific
squeeze-out). The squeeze-out enters into force only if
and when the merger is conducted and registered with the
commercial register. This is intended to prevent misuse of
the now-required percentage of shareholding of 90% only.
A further shareholders’ resolution accepting the merger is
not necessary.

Delisting: the bidder may consider a delisting of the tar-
get company or a delisting by way of merger or change
of legal form, or to merge the target company into a non-
listed company as the surviving company, both of which
require a 75% vote by the shareholders. In a delisting from
a regulated market, the Stock Exchange Act now requires
an offer to all shareholders prior to the delisting. The re-
quirements closely resemble those of a takeover offer under
the Takeover Act. In cases where the delisting is achieved
through corporate restructuring (eg, merger, change of le-
gal form), the Restructuring Act imposes a mandatory offer
and compensation regime for shareholders who objected to
the restructuring measure and wish to tender their shares.
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6.11 Irrevocable Commitments

It used to be common practice in Germany to seek undertak-
ings from key shareholders to sell their shares to the bidder.
In general, shareholders and bidders are free to agree on
terms or the nature of such agreement, unless a public offer
is made or is mandatory. However, as of 1 February 2012,
this practice has lost some of its significance as a stakebuild-
ing measure, since irrevocable commitments above the 3%
reporting threshold trigger the disclosure obligations to the
target and BaFin (see Question 13). To the extent practised,
shareholders generally require the right to accept a better
offer, and the shareholders’ management board must ensure
that this is not restricted unless it is in the shareholders’
best interest. Key shareholders also typically ask for what
is known as a “drop-dead” date for the announcement of
the potential bidder’s decision to launch a public offer, after
which any undertaking ceases to be binding on them.

7. Disclosure

7.1 Making a Bid Public

The Takeover Act distinguishes between acquisition offers,
voluntary take-over offers and mandatory take-over offers
(see 2.2 Primary Regulators). Acquisition offers, take-over
offers and mandatory take-over offers are subject to specific
timetable rules.

Take-over Announcement

The bidder must notify the relevant authority and publish its
decision to make a public offer (for acquisition and take-over
offers) or that it obtained control of the target (for mandato-
ry take-over offers), without undue delay (such notification
is called an offer or takeover announcement). Notifications
must be made to the BaFin and to the managers of all stock
exchanges on which are listed the target’s shares, or deriva-
tives that reference the shares that are part of the offer. The
subsequent publication must be made in German on both
the internet and an electronic system for distributing infor-
mation that is widely available to financial institutions (for
example, Reuters and VWD Bloomberg). After publication
of the announcement, the bidder has to inform the target’s
management board in writing, without undue delay. Other
than the above, there are no legal requirements as to the
content of the announcement. However, in practice, the bid-
der almost invariably includes at least the offer price to curb
speculations in its own and in the target’s shares. Both the
target and the bidder may have to make ad hoc disclosures
to the financial markets regarding a take-over offer at the
time of announcement, and sometimes even before that. The
details are complex and a case-by-case analysis is required
well in advance of making the take-over announcement.
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Offer Document and Offer Period

The bidder must prepare and publish an offer document
(see also 5.5 Definitive Agreements), which has to be filed
with the BaFin within four weeks of the announcement. The
BaFin may grant an extension of up to four weeks in certain
limited circumstances (for example, complexity owing to a
cross-border transaction involving various regulators, or the
need to seek shareholders’ approval for funding). After fil-
ing the offer document, the BaFin has ten working days to
review it and can then either (i) allow the offer’s publication,
(ii) prohibit the offer’s publication, (iii) grant an extension of
five working days to correct mistakes, or (iv) let the review
period lapse without taking action. Once the offer docu-
ment has been approved or the review period has expired
without action by the BaFin, the offer document has to be
published immediately and sent to the target. Publication
must be made both on the internet and in the electronic Fed-
eral Gazette. Instead of publication in the electronic Federal
Gazette, the bidder can hold the offer document ready for
inspection at suitable places in Germany (usually German
banks and their branches) while publishing a note in the
electronic Federal Gazette giving details. The offer period
can be fixed by the bidder at between four and ten weeks
from the publication of the offer document. Special rules
apply if the original offer is amended, if the target convenes
a shareholders’ meeting to vote on a defensive action, or if a
competing offer is made.

Target’s Response

After receiving the offer document, the target’s management
and supervisory board must publish a reasoned opinion on
the offer, without undue delay (see 5.5 Definitive Agree-
ments). The BaFin requires a speedy response and considers
up to two weeks as a normal response time (depending on
the complexity of the case).

Amendments to the Offer

At any time (and repeatedly) until one working day before
the offer period expires, the bidder can (i) improve its con-
sideration, (ii) offer alternative consideration, (iii) lower the
required level of acceptances (in a take-over offer), or (iv)
waive conditions for the offer. If the offer is amended within
the last two weeks of the offer period, the offer period is
extended by another two weeks, during which no further
changes to the offer can be made. Any changes to the offer
(particularly a higher consideration) also have to be offered
to any shareholders who had previously accepted the offer,
who are entitled to withdraw their acceptances until the offer
period expires.

Competing Offers

If competing offers are made during the offer period, the
bidder can either pursue its original offer or improve the
initial offer. In any event, the offer period for the first offer
is extended until the competing offer expires. The target’s
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shareholders may withdraw their acceptance of the first offer
made before the announcement of the competing offer until
the offer period of the first offer expires.

Defensive Action by the Target

If the target convenes a shareholders’ meeting to vote on a
defensive action, the offer period is automatically extended
to ten weeks.

Extended Offer Period and Takeover-Related Put Option
Following the end of the offer period of a takeover offer, the
target’s shareholders can tender their shares within another
two weeks from the publication of the results of the offer (the
extended offer period). Under certain circumstances, they
may also tender their shares within three months of the end
of the offer period, under the takeover-related put option.

7.2 Type of Disclosure Required

In practice, public take-overs by German bidders are almost
exclusively made for cash consideration. However, if shares
are publicly offered, then the disclosure and prospectus re-
quirements mirror those of other public share offerings, and
the German Securities Prospectus Act (Wertpapierprospekt-
gesetz) needs to be adhered to.

7.3 Producing Financial Statements

In the event of cash offers, the bidders need to disclose and
report that they have obtained sufficient financing. In pa-
per offers, the requirements under the German Securities
Prospectus Act (Wertpapierprospektgesetz) and its respective
ordinance may need to be complied with. Otherwise, an-
nual financial statements of German corporations or limited
liability companies need to be filed with the Commercial
Register on an ongoing basis and are, as such, publicly avail-
able information.

7.4 Transaction Documents

Except for the transaction documents described below, no
other documents need to be disclosed. The offer document
and the reasoned opinion of the target have to be disclosed
in full. There is no difference between the documents for a
recommended offer and a hostile offer, although the depth
of information provided may differ. In detail, the following
documents need to be disclosed in connection with public
acquisitions in Germany:

« the bidder’s offer document; and

« the target’s response consisting of the reasoned opinion of
the target’s management and executive board (see 5.5 De-
finitive Agreements) (often including a statement by the
target’s works council).

Furthermore, the bidder must publish the number of shares
and voting rights tendered in response to the offer, as well
as the number of shares and voting rights held by the bidder
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in total. This includes voting rights allocated to the bidder
as well as financial instruments requiring notification under
the Securities Trading Act (see 4.1 Principal Stakebuilding
Strategies). This information is to be published on a weekly
basis (daily during the last week of the offer period). The
bidder must also publish this information without undue
delay (i) after the end of the offer period, (ii) after the end of
the extended offer period, and (iii) when it reaches the 95%
shareholding required for a takeover-related squeeze-out
(see 6.10 Squeeze-out Mechanisms).

8. Duties of Directors

8.1 Principal Directors’ Duties

Public companies in Germany (with the exception of the
one-tier SE) have a two-tier board system consisting of the
management board (Vorstand), which runs the company,
and the supervisory board (Aufsichtsrat), which supervises
the actions of the management board. With respect to a busi-
ness combination, the management board shall refrain from
any frustrating actions that might obstruct the offer process
unreasonably, and also from accepting any unjustified ben-
efits. However, it may exercise any rights granted to it (inter
alia under the Stock Corporation Act and the Takeover Act
- see 8.4 Independent Outside Advice and 8.5 Conflicts of
Interest). Furthermore, the management board must always
act in the target’s best interest (which may differ from the
shareholders’ or other stakeholders’ interests). In addition,
the management board has to publish a reasoned opinion on
the offer (see 5.5 Definitive Agreements). The same applies
to the supervisory board.

The management board of private companies (eg, a limited
liability company) does not face such restrictions. Within the
capital maintenance rules, the management board is free to
act, and shareholders are able to directly instruct the man-
agement board.

8.2 Special or Ad Hoc Committees

It is not common for management boards to establish special
or ad hoc committees in business combinations, but compa-
nies with large supervisory boards usually establish commit-
tees to facilitate faster and more efficient decision-making
processes. In a take-over scenario, it is common practice
for such companies to empower committees to prepare and
provide the board’s reasoned opinion on the tender offer.

8.3 Business Judgement Rule

In general, the business judgement rule applies to decisions
of the management board by law, ie, the directors are obliged
to use the care of a prudent businessperson in their decision-
making. Unlike typical Anglo-Saxon jurisdictions, the Ger-
man jurisdiction follows the so-called stakeholder model,
which requires the management to act in the best interest
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of the company itself, not the shareholders as such. If a con-
flict of interest seems possible, or if the duty of loyalty to
the company may be called into question, the management
board may first have to refute this allegation in order for
the business judgement rule to apply. However, in takeover
scenarios, the rule not to frustrate the offer under the Takeo-
ver Act takes precedence - as lex specialis - over the general
legal principles, and governs the actions and measures of
the board of directors. Under this rule, the management of
the target is obliged to refrain from any actions that might
have a negative impact on a mandatory offer of a controlling
shareholder (unless one of the exceptions to the rule applies).

8.4 Independent Outside Advice

The Takeover Act does not oblige the management board or
the supervisory board to take independent, outside advice.
However, it is advisable for the boards to take outside legal
advice in order to fulfil their duty to (reasonably) review the
offer document. The management board and/or the super-
visory board should obtain a fairness opinion on the value
of the target, especially in situations where there might be a
conflict of interest or competing offers.

8.5 Conflicts of Interest

While shareholders are, in principle, free to pursue their own
interests, the members of the management board and the
supervisory board of the target are, as outlined, obliged to
act in the best interest of the company. In a (mandatory)
take-over offer setting, special rules exist where the bidder
seeks to incentivise the members of either board in order to
generate a co-operative environment. Such incentives, such
as cash payments, are intrinsically prone to causing a conflict
of interest. The Takeover Act therefore addresses the wish
for incentives, and prohibits unjustified (non-cash) benefits.
This implies that justified benefits are permissible. The cri-
teria to assess whether a benefit is justified or unjustified are
subject to debate and depend on a case-by-case analysis. A
benefit that serves to deter the members of the target’s boards
from fulfilling their obligation to act primarily in the best
interest of the company will likely be unjustified. In general,
the rules of the Stock Corporation Act continue to apply and
will influence the decision on whether a benefit is justified
or unjustified.

9. Defensive Measures

9.1 Hostile Tender Offers

Hostile offers are allowed but are rarely undertaken. The
last major hostile takeover attempt was Vonovia’s offer for
Deutsche Wohnen in 2016, which ultimately did not go
through. One of the reasons for the rare occurrence of hos-
tile offers is the intrinsic impediments in applicable take-
over and corporate law (eg, the duty of board members of
the target to act in the target’s best interest).
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9.2 Directors’ Use of Defensive Measures

The management board is allowed to take pre-bid defensive
measures as well as certain post-bid defensive measures in
accordance with the Takeover Act and the Stock Corpora-
tions Act (see also 9.3 Common Defensive Measures).

9.3 Common Defensive Measures
Even though defensive measures may be employed, their
use is subject to legal restrains, and stock corporation law
in particular provides some intrinsic protection that may
alleviate the need for specific measures.

Pre-Bid Defences

The Takeover Act does not prohibit any defensive actions
before the take-over announcement, so the management
board may employ defensive measures if they are in the best
interest of the company, and if they adhere to all further rules
of the Stock Corporation Act. This may include negotiating
change of control clauses in the company’s contracts if such
clauses are within its best interest, or limiting access during
due diligence to a minimum. Furthermore, German stock
corporations may choose to undertake corporate restructur-
ing to achieve some protection against hostile offers, egby
issuing non-voting preference shares, employing asset lock-
ups or equity carve-outs, but these mechanisms have only
played a limited practical role so far and should therefore be
considered on a case-by-case basis. The target’s shareholders’
meeting can also authorise the management board to take
actions that fall within the competence of the sharehold-
ers, specifically to prevent the success of any take-over offer,
subject to approval of a defensive action (if and when taken)
by the supervisory board, but this option has also scarcely
been used.

Post-Bid Defences

After the takeover announcement, the Takeover Act requires
the management board to refrain from taking any action
that might impede the offer. However, the management
board can seek alternative offers (white knight defence) or
take actions that a prudent and conscientious director of a
company not subject to a public take-over offer would have
taken. Moreover, it can take defensive actions approved by
the target’s supervisory board (respectively approved by the
shareholders’ meeting before the take-over announcement
and approved by the supervisory board before being im-
plemented), or call a shareholders’ meeting following the
take-over announcement to vote on the defensive action.
The notice periods are significantly shorter than with regard
to ordinary shareholders’ meetings. If this meeting is con-
vened, the offer period is extended to ten weeks to allow the
shareholders’ meeting to take place before the offer expires.
Finally, the boards can influence the shareholders to refuse
a hostile take-over offer when giving their reasoned opinion.
In this respect, the board of managing directors and the su-



LAW AND PRACTICE GERMANY

Contributed by P+P Pollath + Partners Authors: Matthias Bruse, Tobias Jager, Wolfgang Grobecker,

pervisory board must consider the transparency principle
and avoid misleading statements.

Even though a German target may opt out of the German
rules regarding defensive action and opt in to the rules set
out in the Takeover Directive (Directive 2004/25/EC), this
has gained very little practical significance.

Publication of Defence Mechanics

All listed German stock corporations must give detailed in-
formation on all existing defence mechanics in the manage-
ment report (Lagebericht) that forms part of the company’s
annual financial statements. The supervisory board must
comment on this information in its own statement for the
annual general meeting (Bericht des Aufsichtsrats).

9.4 Directors’ Duties

The management board must always act in the target’s best
interest (see 2.2 Primary Regulators, 5.4 Standstills or Ex-
clusivity and 6.7 Types of Deal Security Measures).

9.5 Directors’ Ability to “Just Say No”

The management board may influence the outcome of the
offer by giving its reasoned opinion or obtaining informal
backing from the main shareholders. However, it may not
frustrate a public offer unreasonably. Accordingly, it may
have to justify its decision, so it is advisable to seek advice
from independent outside advisers and document the rea-
sons for the decisions.

10. Litigation

10.1 Frequency of Litigation

Litigation is still not common in connection with public
M&A (especially not between bidder and target company)
and is mostly the result of claims of minority shareholders
against certain corporate taking-private transactions, such as
squeeze-out or delisting resolutions, with an aim of receiving
additional compensation. As described in 11.1 Shareholder
Activism such litigation is mostly manageable, taking the
special release proceedings (Freigabeverfahren) into account.

A civil action may also be brought in the event that the con-
sideration in a takeover offer is not adequate (see 3.1 Sig-
nificant Court Decision or Legal Development). Despite
this, courts have held in several decisions that BaFin is the
primary competent authority to enforce the provisions of the
Takeover Act and that, subsequently, the shareholders of the
target do not have the right to claim compensation where a
mandatory offer is — wrongfully - not published. They also
do not have the right to challenge BaFin decisions.

In private M&A, there are often disputes between the con-
tracting parties about different topics, such as the due date of
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variable purchase price payments, compensation for breach
of warranties or the effectiveness of the Sale and Purchase
Agreement in general, etc. Nevertheless, there are only a few
published court rulings regarding M&A transactions, be-
cause most of the relevant agreements contain arbitration
clauses, and arbitration awards are generally not published.
Negotiations before state courts are often concluded with a
settlement, so there are also no published rulings.

10.2 Stage of Deal

Since most litigation in connection with public M&A is the
result of claims of minority shareholders against the valid-
ity of respective squeeze-out or delisting shareholder resolu-
tions, it is commonly filed following the squeeze-out reso-
lution by the shareholders’ meeting as a blocking measure
against registration with the commercial register. Challenges
with respect to the compensation in such a squeeze-out sce-
nario do not impede the effect of the squeeze-out itself (ex-
cept for the takeover-related squeeze-out).

In private M&A transactions, there are different possible
stages for disputes. In the run-up to a transaction, there may
be disputes on break-up fee clauses, for example. Litigation
may also arise subsequent to the conclusion of the Sale and
Purchase Agreement or even subsequent to Closing, when,
for example, warranty claims are asserted by the buyer.

11. Activism

11.1 Shareholder Activism

Shareholder activism is still less common in Germany than
in other jurisdictions, but is expected to grow in importance
as the capitalisation of activist funds increases.

It must be differentiated from notorious claimants (Beruf-
skldger), who used to be a major issue in Germany, as profes-
sional minority shareholders took advantage of legal proce-
dures under which even individual shareholders could file
a suit to set aside a shareholders’ resolution for violating the
law or the articles of association. The registration of substan-
tial corporate transactions such as statutory mergers, domi-
nation and profit and loss transfer agreements or squeeze-
out resolutions, which require registration with the German
commercial register in order to be effective, could be blocked
by shareholder claims of one single minority shareholder.
However, after the implementation of the EU Shareholders’
Rights Directive, strengthening the position of the company
vis-a-vis the individual shareholder, the special court proce-
dure to overcome the blocking effect of shareholder actions
(Freigabeverfahren) is now an efficient tool and reduced the
leverage of minority shareholders considerably.

Shareholder activism in contrast is generally a more con-
structive but agenda-driven approach, seeking short-term
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gains in many cases. To pursue their agenda, shareholders
utilise minority rights guaranteed under the Stock Corpora-
tion Act (eg, the right to make counter proposals at share-
holders’ meetings or commence litigation against board
members or majority shareholders) but also the aforemen-
tioned possibilities to attack shareholders™ resolutions (at
times with similar effect as notorious claimants). The mo-
tives of activist shareholders are diverse and their approach
varies accordingly, ranging from limited activism to aggres-
sive interaction with the company.

11.2 Aims of Activists

As each shareholder’s agenda is unique, a generalisation is
difficult. However, in the past, shareholder activism in Ger-
many, inter alia, has also been aimed at corporate strategy
and restructuring measures (eg, Bilfinger and ThyssenK-
rupp), as well as takeover offers (eg, Deutsche Borse, Celesio
and, most recently, Stada). In Celesio, for example, an activist
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shareholder acquired a significant stake in Celesio to force
the bidder to increase the consideration offered.

11.3 Interference with Completion

Typically, activism does not endanger the completion of
announced transactions themselves per se, but this may be
different if the bidder makes an offer with the condition of a
certain acceptance quota and an activist shareholder brings
him or herself into a position where he or she can control
whether the condition is met and therefore influence the
offer conditions. More often, activist shareholders and noto-
rious claimants may interfere with corporate measures (see
11.2 Aims of Activists) after a transaction, thereby affect-
ing the decision to launch an offer in the first place. With
an expected increase in activist shareholding, future public
transactions may be prone to a higher risk in that regard,
and companies should seek expert advice to minimise their
exposure.
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